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RECOMMVENDED CORDER

A formal hearing was held in this case by the D vision of
Adm ni strative Hearings, before Daniel M Kilbride,
Adm ni strative Law Judge, on March 3, 1999, in Mel bourne,
Fl ori da.

APPEARANCES

For Petitioner: R Davis Thomas, Jr.
Qual i fied Representative
Donna H. Stinson, Esquire
Broad and Cassel
215 South Monroe Street, Suite 400
Post O fice Drawer 11300
Tal | ahassee, Florida 32302

For Respondent: Thomas W Caufman, Esquire
Seni or Attorney
Agency for Health Care Adm nistration
6800 North Dal e Mabry H ghway, Suite 200
Tanpa, Florida 33614

STATEMENT OF THE | SSUE

Whet her the Petitioner was properly issued a Conditional

I icense by Respondent on Novenber 5, 1998.



PRELI M NARY STATEMENT

On Novenber 30, 1998, Vista Manor filed a Petition for
Formal Adm ni strative Hearing challenging the Agency's fi ndings
of a Novenber 1998 survey of its facility and the issuance of a
Condi tional license. The Petition was referred to the D vision
of Adm nistrative Hearings and this matter was set for hearing.

Fol | ow ng di scovery, a formal hearing was held on March 3,
1999. At the hearing, Petitioner presented the testinony of
three witnesses and three exhibits were admtted in evidence.
Respondent presented the testinony of four w tnesses and
subm tted one conposite exhibit in evidence. The Transcript of
the proceeding was filed on March 17, 1999. Follow ng an O der
granting the parties an extension of tinme to file their proposed
recommended orders, Respondent filed its proposals on My 7,
1999. Petitioner has not filed proposals as of the date of this
Recommended Order.

FI NDI NGS OF FACT

1. Vista Manor is a nursing hone located in Titusville,
Florida, |icensed by the Respondent, pursuant to Chapter 400,
Fl ori da Statutes.

2. Each year, Vista Manor is surveyed by Respondent to
determ ne conpliance with statutes and regul atory standards that
are established by the state, as well|l as the federal Medicare and

Medi caid prograns. It then determ nes whether the facility



shoul d receive a Superior, Standard, or Conditional |icense
rating.

3. On Novenber 5, 1998, Respondent conducted its annual
survey of Vista Manor. The nmulti-disciplinary survey team net
with facility staff, then toured the facility to devel op a sanple
of residents on which to conduct an in-depth review

4. After the survey was conpl eted, Respondent issued a
survey report which set forth the factual findings nmade by the
surveyors.

5. Respondent alleged that the facility was not in
conpliance wth the regulatory standard dealing with quality of
care of residents. It described the deficiency under a "Tag,"
nunbered F309. Respondent also clainmed that Petitioner was not
in conpliance with the regulatory standard dealing with the
prevention and treatnent of pressure sores on residents, and
descri bed that deficiency under Tag F314.

6. Respondent is required to rate the severity of any
deficiency identified during a survey with a State C assification
rating. Respondent assigned both the F309 and F314 defi ciencies
a State Cassification rating of I

7. Respondent issues a nursing facility a Conditional
license anytime it finds a State Class | or Il deficiency or
anytinme it finds a Cass Ill deficiency that is not corrected

within the tinme frame mandated by Respondent.



8. Under state |aw and Agency rule, a classification
rating of Il represents an allegation that each deficiency
presented an imredi ate threat to the health, safety or security
of the residents.

9. Because Respondent determ ned that there were two C ass
|1 deficiencies at Vista Manor after the Novenber survey, it
changed Petitioner's Superior licensure rating to Conditional,
effecti ve Novenber 5, 1998.

10. By law, Petitioner was required to post the Conditional
license it received in a conspicuous place near the entrance to
the facility.

FALLS

11. Under Tag F309 of the survey report, Respondent all eged
that Petitioner violated the standard of service to attain for
its residents the highest practicable well-being because it
failed to adequately assess five residents and design care plans
to prevent themfromfalling.

12. Surveyors utilize the State Operations' Mnual (the
"SOM') as a guideline for determning if a facility has conplied
with the federal regulations. The SOM directs surveyors to first
determine if a resident has suffered a decline and, if so, to
then determine if the decline was unavoi dabl e.

13. A decline is unavoidable only where a facility has

assessed a resident, devel oped a care plan based upon that



assessnment, consistently inplenented the care plan, and routinely
re-eval uated the care plan.

14. At Petitioner's facility, each resident is assessed for
his or her risk for falls upon adm ssion to the facility, and an
interimplan of care is devel oped for residents that need such
care. Subsequently, each resident is given a nore conprehensive
assessnment which evaluates a resident's risk for falls.
Additionally, the facility's Physical and QGccupational Therapists
eval uate each resident for factors that contribute to falls. A
final conprehensive care plan is then devel oped for at-risk
residents by an interdisciplinary team

15. Any resident who falls at the facility has his or her
fall exam ned and docunented by a nurse. That information is
then forwarded to the facility's Safety Commttee for review

16. The Safety Conmttee is conprised of representatives
fromthe various disciplines at the facility, including the
Director and Assistant Director of Nursing, the Care Pl an
Coordi nator, the Activities' Director and the Social Services
Director.

17. The Conmttee reviews all falls to see if a cause can
be determ ned. Were appropriate, it recommends new
interventions for the resident's plan of care. Residents who
have fallen are reviewed weekly by the Committee until they have

gone without falling for four weeks.



18. Each of the five residents, cited by Respondent in the
survey report under Tag F309, was assessed for his or her risk
for falls using the above-described assessnments, and each
resi dent had one or nore care plans devel oped to address that
risk. Each resident who fell also had his or her fall assessed
by the facility's Safety Conm ttee.

19. Any decline experienced by any of the cited residents
was unavoi dabl e under the guidelines of the SOM

RESI DENT 1

20. Resident 1 was assessed by Petitioner as being at risk
for falls due to her past history of falling, her aggressive
behavi or toward others, her tendency to wander, and her
i nconti nence.

21. Like many of the residents cited in the survey report,
Resi dent 1 was unsteady but independent in her anbul atory
abilities, and had denentia. Resident 1's care plans were
typi cal of the common-sense interventions used by a facility to
try and limt the falls experienced by a resident who has poor
safety awareness but can independently anbul ate: schedul ed
toil eting based upon an incontinence pattern, pronpt incontinence
care after episodes; provision of a body alarm a wander guard, a
wal ker, use of non-skid footwear, a hazard-free and well-1lit
envi ronnent, eyegl asses, nonitoring of her aggressive behaviors;

and encour agenent of her participation in activities.



22. On Cctober 13, 1998, Resident 1 was found on the floor
of her room by her door. She suffered a fracture of her |eg and
told the investigating nurse that the injury occurred while she
was "on her way to work." The Resident renoved her body al arm
before clinbing out of bed and suffering her injury. She had
never previously renoved her body alarm and her renoval of it
prevented the staff from being aware that she was getting out of
bed and attending to her.

23. The Safety Commttee reviewed Resident 1's fall and
determ ned that the fall was a product of the Resident's unsteady
gait and confusion. No new care plan interventions were
i npl enented at that tinme because the Resident left the facility
for the hospital, and upon return, was not at risk to get up and
out of her bed due to her inmmbility. When the Resident's
fractured | eg healed and her nobility inproved, the facility
provided Resident 1 with a nore restrictive sensor alarmto
replace the body alarmthat she had previously renoved.

24. The Resident had a care plan which required the nursing
staff to anbulate her daily to activities and neals and the
Resi dent al so anbul ated hersel f daily.

25. In the early norning hours of COctober 13, 1998, her
denentia caused Resident 1 to believe that she should get up and
go to work. The facility placed a body alarmon the Resident to
alert its staff when the Resident m ght get up. They could not

have known that the Resident was getting up in this situation



because she renoved that alarm If it had been aware that the
Resi dent m ght renove her alarm the facility m ght have used a
sensor alarm which is not placed on the Resident and is
triggered by any novenent by the Resident. However, sensor
alarns are nore restrictive to a resident than body al arns and
the facility's approach to fall prevention is to use the | east
restrictive device first. This decision was appropriate in this
i nstance because Resident 1 had never previously renoved her body
alarmand thus did not give the facility any reason to believe
that a nore restrictive alarmwas needed.

26. Respondent did not show that there was any ot her
intervention available to the facility that it could or should
have inplenmented prior to the incident to prevent the Resident
fromthinking she had to go to work, to prevent her fromgetting
up, or to make its staff aware that she had gotten up

RESI DENT 4

27. Resident 4 was a cognitively-inpaired nman who was
unst eady, independently nobile, and had poor safety awareness.
He was particul arly headstrong about anbul ating or transferring
hi msel f when he wanted. He frequently ignored staff advice.

28. Resident 4 was care-planned by Petitioner for his risk
for falls with interventions that included inplenenting a
toileting program nonitoring the Resident for fatigue,
encouragi ng rest periods for the Resident, providing a

merrywal ker, supervising anbul ation to the dining room a bed and



chair alarm remnding to the resident to request assistance from
staff when attenpting transfers, nonitoring the Resident every 30
m nutes, providing a hazard-free environnent and restorative

physi cal therapy.

29. The facility also used physical restraints - a
roll-belt and side rails while the Resident was in bed, and
criss-cross belt while he was in his wheel chair - in an effort
to prevent the Resident fromgetting up and anbul ating on his
own. These restraints were used only after less restrictive
measures had been attenpted and only after appropriate assessnent
for their use had been conpl et ed.

30. The Resident was also reviewed weekly by the facility's
Safety Commttee for virtually all of 1998.

31. Resident 4 fell eight tinmes between May 10, 1998, and
Oct ober 15, 1998.

32. The Safety commttee notes described each of the eight
falls, and the Safety Comm ttee assessed the falls and consi dered
various interventions for the Resident. Petitioner denonstrated
that its Safety Commttee reviewed all of the falls experienced
by Resident 8 and that it inplenented new interventions where
they could be identified and if they were appropriate. 1In
virtually all instances, the Commttee could only re-enphasize
the interventions that were already in place in his care plan
because there was nothing nore that could be done for the

Resi dent .



33. On May 10, 1998, Resident 4 fell in the dining room
while getting up out of his wheelchair after his restraint had
been renoved. No preventative intervention could have affected a
fall that occurred in a dining room

34. The Resident fell on May 25, 1998, because he attenpted
to toilet hinmself wi thout staff assistance and tipped over his
wheel chair in the bathroom The Resident's risk of falling in
t hat manner was covered by the Resident's care plan. The
Resi dent was on a toileting program had a belt on to prevent him
fromgetting up out of his chair, and received rem nders fromthe
staff not to transfer hinself w thout assistance. The Safety
Commi ttee appropriately did not order new interventions for the
Resi dent, but did re-enphasize the inportance of toileting the
Resi dent every two hours or as needed in order to prevent future
simlar incidents.

35. The Committee did attenpt other interventions when the
circunstances of a fall reflected a need for new or different
interventions. Wen the Resident 4 subsequently tipped over his
wheel chair under circunstances that did not involve his attenpt
to go to the bathroom the Conmttee addressed this probl em by
ordering a therapy screen to determine if he m ght need anot her
type of wheelchair. Utimtely, the facility placed weights in
the back of his chair in an effort to reduce his ability to tip

it over.
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RESI DENT 10

36. Resident 10 was a denented, non-anbul atory woman who
was admtted to petitioner's facility on July 22, 1998. Upon
adm ssion, the facility observed her to see if she would attenpt
to get out of bed on her own. She denonstrated no such tendency.
A care plan was devised to address her risk for falls that
i ncluded nostly common-sense interventions. Because she was non-
anbul atory and did not denonstrate any tendency to get out of her
bed on her own, the facility did not order an alarmfor her.

37. On August 6, 1998, the Resident began to denonstrate a
tendency to try and get up on her own. She fell while trying to
get out of her wheel chair.

38. Prior to her fall, the facility rem nded her not to get
up on her own; but she failed to heed that advice. The Safety
Committee reviewed the fall and devel oped a specific falls care
pl an that included use of a body alarmto address the Resident's
tendency to get up on her owmn. It also began a three-day safety
observation to see if the Resident m ght renove the al arm

39. On August 18, 1998, Resident 10 fell again trying to
wal k to her bathroomto toilet herself. Her body al arm was
soundi ng when she was found by staff. However, the Resident
attenpted to go to the bathroomand fell before staff could
respond to the alarm

40. The Safety Commttee reviewed this fall and re-

enphasi zed the existing care plan approaches because they already
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addressed the Resident's risk for falls under the circunstances
presented in the August 16, 1998, fall.

RESI DENT 15

41. Resident 15 was a denented, anbul atory woman who
mani f ested sone problens with aggression at the facility.

Bet ween June 20 and October 10, 1998, she experienced seven
incidents in which she fell or was found on the floor. One of
those incidents occurred when the Resident charged anot her
resident in the building and was pushed to the floor by that
resident. Another occurred when the Resident was dancing. Four
of the incidents were alleged to have occurred in the facility
day roomor activity room

42. The Safety Committee revi ewed every incident involving
Resident 15 that was cited in the survey report.

43. The evidence was insufficient to establish that the
facility failed to provide appropriate care to Resident 15. The
Resi dent wandered through the facility and Petitioner nonitored
her whereabouts appropriately.

44, The facility did not fail to appropriately address the
Resi dent's behaviors that contributed to her falls. The
Resident's care plan had several provisions to address her
behavi ors including re-approaching her if she becane agitated,
nmoni toring her for aggressiveness, fatigue or unsteadi ness;

encouragi ng rest; escorting her away from aggressive peers; and
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nmoni toring her anti-depressant nedications. She was al so under
the care of a psychiatrist.

RESI DENT 16

45. Resident 16 was found on the floor by her bed on
August 31, 1998, and Septenber 9, 1998. These incidents occurred
despite a care plan that provided her a | owered bed, a bed and
chair alarm and side rails for safety.

46. Respondent failed to show that the interventions that
the facility had in place on August 31, 1998, were not adequate
to address the Resident's risk for falling out of her bed.

PRESSURE SORES

47. Respondent all eged under Tag F314 of the survey report
that Petitioner failed to provide necessary care to Residents 3,
6, 13 and 19 to prevent the devel opnent of pressure sores, and
failed to provide necessary care to pronote healing of Resident
3's pressure sores.

48. A pressure sore is a loss of skin integrity, usually
over a bony prom nence, that is caused by unrelieved, prolonged
pressure. \When a pressure sore appears on a resident, a nursing
home will describe it in the resident's nedical record by one of
four stages. A stage | area is one in which the skin is unbroken
but has nonbl anchabl e redness. A stage Il area is a very shall ow
wound that may present itself as a blister or a small crater. A

stage Il wound is a deeper wound that penetrates subcutaneous
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tissue, while a stage IV wound is one which reaches nuscl es,
t endons or bone.

49. ldentifying and staging pressure sores is not an exact
science, and errors in identifying violations of skin integrity
on residents frequently occur. It is not uncommon for a nurse to
descri be any reddened area or blister that appears on a resident
as a pressure sore; however, the presence of a reddened area or a
blister on a resident does not always nean that the resident has
a stage | or stage Il pressure sore.

50. Reddened areas or blisters can only be considered
pressure sores where there is correspondi ng deep tissue danmage.
Atrue stage | or stage Il pressure sore appears as a deep, dark,
dusty red area with a purple center. Because true pressure sores
i nvol ve deep tissue damage, they do not heal quickly after they
appear.

51. A standard programto prevent pressure sore devel opnent
focuses on renoval of pressure from pressure points on a
resident's body. A two-hour turning and repositioning program
for residents is typical. Devices such as pressure-relieving
mattresses to help relieve pressure on a resident are utilized.

A standard preventative programincludes ensuring that a resident
recei ves an adequate di et and adequate hydration.

52. Petitioner has a conprehensive programto identify and
address its residents who are at risk for pressure sore

devel opment. A Braden Scal e assessnent is perfornmed on each
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resident upon adm ssion to the facility. Those residents who
meet the qualifying score of 17 have a twenty-four-hour care plan
inpl emented to address that risk. The assessnent is |ater
performed to further evaluate a resident's risk for skin

br eakdown.

53. Petitioner inplenents a variety of interventions to
address residents who are at risk for pressure sore devel opnent.
Weekly skin assessnents are perfornmed by the nursing staff and
bi weekly skin assessnments are done during showers by the
Certified Nursing Assistants (CNA). Reidents are given pressure-
relieving mattresses and heel protectors, and are turned and
repositioned every two hours. Incontinence care is provided
where needed using barrier creans for skin protection.

54. Residents who devel op pressure sores are foll owed by
the facility's Whund Comm ttee. That Committee, which includes a
physi cal therapist, does wal ki ng rounds each week to eval uate and
treat any resident who has devel oped a pressure sore. The Wund
Comm ttee al so neasures and describes every pressure sore that is
identified on a resident.

55. The facility census at the tine of the survey was 114
residents. Four were identified as devel opi ng pressure sores.
Accordingly, only 3.5 percent of the population at Vista Manor
had i n-house acquired pressure sores. The national average for
i n-house acquired pressure sores in nursing hones is between 7-9

per cent .
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56. Wth regard to the residents who were cited under Tag
F314, Respondent failed to prove that the areas that devel oped on
these residents were actually pressure sores.

57. Resident 6 was alleged to have devel oped a stage |
pressure sore on his right posterior thigh on July 29, 1998.

That area is not one where pressure is applied. The sore was
caused by friction fromthe resident's wheel chair, did not have
any depth associated with it, and healed within seven days after
it appeared.

58. Resident 19 was alleged to have devel oped a stage |
pressure sore on hers left inner thigh on Qctober 23, 1998.
However, the nursing staff never described the area as a pressure
sore, but instead described it as a popped blister with no
redness noted. The area did not appear over a bony pron nence or
in a place where pressure is applied to the body. The area was
caused by the resident's incontinence and briefs, and had
virtually heal ed by Cctober 27.

59. Resident 13 was alleged to have devel oped a stage |
pressure sore on his sacral area that was identified by the
surveyors during the survey. The resident was not at risk for
t he devel opnent of pressure sores and the area the surveyors
identified was actually located in the resident's rectum which
is not an area where pressure is applied to the body. The area
was al so descri bed as bl anchabl e redness, which is not consistent

wWith a pressure sore. It was treated with Bal nex cream and
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di sappeared the next day. The area was not caused by pressure
but instead was caused by poor toileting habits of the resident.

60. Respondent alleged that a stage Il area devel oped on
the Resident 3's |eft foot on August 20, 1998. However, the area
was not described as a pressure sore on the wound reports. It
was initially described as an intact blister.

61. Petitioner's expert on pressure sore care opined
w t hout contradiction that the area was not a pressure sore, but
i nstead was excessive skin growh that sonetinmes occurs in the
el derly. The surveyor m stakenly assessed it as a pressure sore.

62. Respondent alleged that Resident 3 al so devel oped
pressure sores on her right foot and right inner ankle on
Cctober 13, 1998, and a stage |l area on her coccyx on
Cct ober 20, 1998. The area on her right foot was descri bed
initially as a blood blister and was not |ocated in an area where
pressure is applied to a resident's foot. Seven days later it
was described as discolored but intact, which is not consistent
wWith a pressure sore.

63. The area on her right inner ankle was never open and
never had a blister, but instead was an area of discoloration
that occurs in dark-skinned individuals due to a collection of
mel ani n deposits. The area on her coccyx was a skin tear which
heal ed i n seven days.

64. Respondent also alleged that Petitioner did not

adequately treat the identified pressure sores on Resident 3.
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One cited exanple was that the facility did not act on a
Dietician's Septenber 8, 1998, Recommendation to add a Vitamn C
supplenment to the resident's diet until Novenmber 2, 1998.
However, the resident was already receiving Vitamin C froma

mul ti-vitamn supplenent in addition to that which was provided
to her fromher diet.

65. Respondent did not denonstrate that the Vitamn C the
resi dent was receiving was i nadequate to neet her needs or that
the wounds identified on Resident 3 did not tinely heal because
of the facility's failure to provide the recommended additi onal
Vitamn C to Resident 3.

66. Another exanple of alleged i nadequate care to pronote
heal i ng all eged by Respondent was the failure to place |arge
booti es on Resident 3 prior to the survey.

67. Booties are devices which are placed over a resident's
feet, presunably to protect thembut there is no evidence that
they effectively pronote pressure sore healing. |In sone
i nstances, they can cause pressure sores or friction areas to
devel op. Petitioner placed booties on the resident after
August 20, 1998, when area on her left foot was identified, but
Respondent did not denonstrate that these booties were inadequate
to pronote healing of any area she devel oped, or that |arger

booti es woul d have caused any area to heal faster than it did.
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CONCLUSI ONS OF LAW

68. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter of this cause,
pursuant to Sections 120.569 and 120.57(1), Florida Statutes.

69. Section 120.569(1), Florida Statutes, applies in al
proceedi ngs in which the substantial interests of a party are
determ ned by an agency. Section 120.57(1), Florida Statutes,
applies in those proceedings involving disputed issues of
material fact. Vista Manor is a facility is substantially
affected by a conditional rating.

70. The Respondent has the burden of proof in this
proceedi ng and must show by a preponderance evi dence that there
exi sted a basis for inposing a conditional rating on Petitioner's

license. Florida Departnment of Transportation v. J. WC. Conpany,

Inc., 396 So. 2d 778 (Fla. 1st DCA 1981); Balino v. Departnent of

Heal th and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA

1977) .
71. Section 400.23(8), Florida Statutes, provides in
pertinent part:

(8) The agency shall, at |east every 15
nmont hs, evaluate all nursing honme facilities
and nake a determ nation as to the degree of
conpliance by each |icensee with the
established rul es adopted under this part as
a basis for assigning a rating to that
facility. The agency shall base its

eval uation on the nost recent inspection
report, taking into consideration findings
fromother official reports, surveys,
interviews, investigations and inspections.
The agency shall assign one of the foll ow ng
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ratings to each nursing home; standard,
condi tional, or superior.

* * *

(b) A conditional rating neans that a
facility, due to the presence of one or nore
Class | or Class Il deficiencies, or Cass
11 deficiencies not corrected wthin the
time established by the agency, is not in
substantial conpliance at the tinme of the
survey with criteria established under this
part, with rul es adopted by the agency, or

if applicable, with rul es adopted under the
Omi bus Budget Reconciliation Act of 1987
(Pub. L. No. 100-203) (Decenber 22, 1987),
Title I'V (Medicare, Medicaid, and ot her

Heal t h- Rel ated Prograns), Subtitle C (Nursing
Hone Reform, as anended. |If the facility
conmes into substantial conpliance at the tine
of the follow up survey, a standard rating
may be issued. A facility assigned a
conditional rating at the tinme of the
relicensure survey may not qualify for
consideration for a superior rating until the
time of the next subsequent relicensure
survey.

72. The agency's Rule 59A-4.128, Florida Adm nistrative
Code, describes the sane requirenents as the statute cited above
and adopt by reference the applicable federal regulations. Wth
one exception, not relevant here, Rule 59A-4.128, Florida

Adm nistrative Code, was determned valid in Florida Health Care

Association, Inc., et al. v. Agency for Health Care

Adm ni stration (DOAH Case Nos. 96-4367RP and 95-4372RP, Order

entered July 16, 1996.)
73. The federal regulations at Title 42 CF. R, Part 483,
Subsection B, provide in pertinent part:

Section 483.25 Quality of Care
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Each resident nust receive and the facility
must provide the necessary care and services
to attain or maintain the highest practicable
physi cal, nental, and psychosocial well -

bei ng, in accordance with the conprehensive
assessnment and plan of care.

* * *

(h) Accidents. The facility nust ensure
Eg?t_%he resident environnent remains as free
of accident hazards as is possible; and

(2) each resident receives adequate

supervi sion and assi stance devices to prevent
acci dents.

74. Respondent may issue a facility a Conditional |icense
when, after a survey, a facility has one or nore CQass | or C ass
|1 deficiencies, or Class Ill deficiencies not corrected within
the tinme established by the agency. Section 400.23(8)(b),
Florida Statutes. Respondent also clains it nmay issue a
Conditional license to a facility where a facility is not in
substantial conpliance with rul es adopted under the Omi bus
Budget Reconciliation Act.

75. Cass Il deficiencies are defined under state | aw as
t hose which have "a direct or immedi ate relationship to the
heal th, safety or security of the nursing honme facility
residents.” Section 400.23(9)(b), Florida Statutes. The Agency
has further defined Class Il deficiencies to be those that
"present and imediate threat to the health, safety or security
of the residents of the facility.” Rule 59A-4.128(3)(a), Florida

Adm ni strative Code. Under both state |aw and the Agency's rul e,

a Cass Il deficiency nmust be sonething nore than an isol ated
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occurrences in the facility. The Respondent nust show that the
deficiency presents an imedi ate threat the health, safety, or
security of residents throughout the facility. |If the facility

presents only an indirect or potential threat to residents in the

facility, it nmust be classified as a Cass Il deficiency.

76. In the instant case, Respondent alleges that it was
proper to issue Petitioner a Conditional |icense, effective
Novenber 4, 1998, because there were two Class Il deficiencies

identified during the Novenber survey of the facility.
Accordingly, it is Respondent's burden to establish by a
preponder ance of evidence the existence of at |east one of the
Class Il deficiencies cited in the Novenber survey report, and
that either of the deficiencies net the definition of a Cass |
deficiency. |If that burden is met, Respondent nust then
denonstrate that this deficiency remai ned uncorrected until the
date on whi ch Respondent term nated the Conditional rating.
Respondent failed to establish those elenents in this case.

77. Respondent clainmed that Petitioner failed to maintain
five residents' highest |evel of functioning because it allowed
themto suffer on-going falls. It chose to cite this as a
defi ci ency under Tag F309.

78. Respondent was then required to show that any fal
experienced by a resident was unavoi dable. That burden, in turn,
requi red Respondent to show that a cited resident fell because

Petitioner failed to assess the care plans or periodically review
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its care plans for fall prevention for that resident. Respondent
failed to neet its burden of proof.

79. The regul ation at issue does not authorize Respondent
to base a deficiency solely on the fact that a resident fell once
or nultiple tinmes. To rule otherw se would be contradict an
unfortunate reality in the elderly. Falls for sone residents--
particularly those that are denented and i ndependently
anbul atory--are common and cannot be prevented. A facility
cannot be held liable for negligent care of those residents
unl ess there is a specific intervention that the facility should
have identified and could have provided to the resident to
prevent a fall.

80. Petitioner denonstrated it had a conprehensive program
to address each of its residents' risks for falls. That program
i ncl uded assessnent, care planning and on-goi ng reassessnment of
its residents. It also denonstrated that the assessnents, care
pl ans, and on-goi ng eval uations for each of the cited residents
were nore than adequate to address their risk for falls.
Accordingly, there was no deficiency established under Tag F309.

81. Under Tag F314, Respondent nust prove that a pressure
sore devel oped on a resident while in the nursing hone.
Respondent failed to nmeet that burden for any of the residents
cited under Tag F314.

82. Although Tag F314 of the survey report identified areas

on the cited residents as pressure sores, the residents' nedical
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records described those areas in terns that clearly showed that
they were not pressure sores. Instead, the areas were skin

di scolorations, skin tears, skin gromhs, or blisters. Because
the cited residents did not have pressure sores, the facility
cannot be found negligent in its failure to prevent the

devel opnent of pressure sores.

83. In addition, pressure sores are unavoidable if a
facility can denonstrate that it identified a resident as being
at risk for pressure sore developnent; that it provided routine
preventative care to the resident; and that it inplenented that
care plan consistently.

84. Petitioner showed that all of the cited residents were
assessed for their risk of pressure sore developnent. O the
four residents cited in the survey report, only three of them
were determned at risk for pressure sore devel opnent, and each
of those residents had a routine preventative care plan. No
evi dence was i ntroduced which suggested that these care pl ans
were not consistently adm nistered. Accordingly, to the extent
t hat pressure sores developed on the cited residents, they were
shown to be unavoi dabl e.

85. As to Resident 3, Petitioner provided treatnents to
pronote healing of her sores, regardless of their nature.

86. Respondent alleged that Petitioner failed to place
| arge booties on Resident 3 and it failed to tinely act on a

dietician's recommendation for nore Vitamin C for the resident.
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However, Respondent did not denonstrate that these interventions
were necessary; nor did it denonstrate that the areas that

devel oped on Resident 3 did not tinely heal because of the
absence of those interventions. To the contrary, Petitioner
denonstrated that the areas heal ed quickly. Accordingly, there
was no basis for a deficiency regarding the absence of necessary
treatnents to pronote healing of pressure sores on residents at
Petitioner's facility.

87. In the instant case, Respondent failed to show that
residents at Petitioner's facility were in danger of an imedi ate
threat to their health or safety due to the deficiencies
descri bed under either Tag F309 or Tag F314. Both deficiencies
were shown to be isolated practices.

88. The Respondent presented no evidence that the probl ens
at Vista Manor were system c problens and that other residents in
the facility were likely to fall, contract pressure sores or
ot herwi se be harned. To the contrary, Petitioner denonstrated
that it had effective systens in place to protect its residents
fromfalls and pressure sore developnment. Wth regard to
pressure sores, the systens in place at Vista Manor produced an
i n-house acquisition rate of pressure sores that is half of the
nati onal average.

89. The Respondent failed to neet its burden of proving

that Class Il deficiencies and substandard quality of care

25



deficiencies existed at Petitioner at the tinme of the Novenber
1998 survey. The Conditional rating was not appropriate.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Agency for Health Care Adm nistration
enter its final order granting Petitioner's request to change its
Conditional license rating to the Standard rating for the period
contenpl ated by the Novenber 1998 survey.

DONE AND ENTERED this 8th day of June, 1999, in Tall ahassee,

Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of June 1999.

COPI ES FURNI SHED

Thomas W Cauf man, Esquire

Seni or Attorney

Agency for Health Care Adm nistration
6800 North Dal e Mabry Hi ghway

Suite 220

Tanpa, Florida 33614
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R Davis Thomas, Jr.

Qualified Representative

Donna H. Stinson, Esquire

Broad & Casse

215 South Monroe Street, Suite 400
Post O fice Box 11300

Tal | ahassee, Florida 32302

Sam Power, Agency Cerk

Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

Paul J. Martin, GCeneral Counsel
Agency for Health Care Adm nistration
2727 Mahan Drive

Fort Knox Buil ding, Suite 3431

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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